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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 


IN RE: A WITNESS BEFORE THE GRAND JURY 
MOTION TP COMPKL VOICE EXEMPLARS 

Now comes thè United States of America, by and through 
its attorney, Paul E. Coffey, Special Attorney, United 
States Department of Justice, and moves this Court for an 
Order compelling Emil Sapere to furnish voice exemplars to 
thè Special Grand Jury sitting at Hartford in thè District of 
Connecticut. This motion is based upon thè attached Affidavit 
of Paul E. Coffey, Memorandum in Support of Motion to Compel 
Voice Exemplars, and any orai documentary evidence presented 
at any hearing on this motion. 




Respectfully submitted, 


Paul E. Coffey, Special Attorney 
United States Department of Justice 
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UNITED STATES DISTRICT COURT 
DISTRICT OR CONNECTICUT 
AFFIDAVIT 

Paul E. Coffey, heing duly sworn, deposes and says: 

(1) I am a Special Attorney of thè United States Depart¬ 
ment of Justice assigned to thè District of Connecticut. 

(2) As part of my officiai duties, 1 am conducting pro- 
ceedings before thè Special Grand Jury in thè District of Connec¬ 
ticut inquiring into possible violations of Section 1955 of Title 
18, United States Code (illegal gambling business). 

(3) The aforementioned inquiry is predicated, in part, upon 
lawfully intercepted wire Communications. 

(A) The witness, Emil Sapere, is under subpoena to appear 
before thè Special Grand Jury. 

(5) The Grand Jury intends to ask thè witness to read a 
paragraph relating to thè Declaration of Independence. 

(6) The voice exemplars are essential and necessary to thè 
grand iury invcstigation and are to be uscd as a standard of 
comparison in order to determine whether or not thè witness is 
thè person whose voice was intercepted in court authorized wire 
intcrceptions between February 23, 1973 and May 14, 1973. 

(7) The witness, Emil Sapere, is currently under indict- 
ment in this Court in Criminal No. H-263, United St ates v. Dominio 
Sapere, et. aK This application is not issued for thè purpose 

of securing cvidence of thè offenses (18 U.S.C. 1955, 371) charged 
in that indictment and no evidence secured pursuant to this 
voice exemplar will be used at thè trial of thè aforementioned 
indictment. The wire intcrceptions relating to these voice 
exemplars occurred subsequent to thè indictment above. No 
intoicepted conversations of thè accused related to thè prepara- 
tion or defense strategy of thè indictment pending against him 
nor revealed nny confidential conversations between thè witness 
and his attorney. 


PAUL E. COFFEY - SPECIAL ATTORNEY 
UNITED STATES DEPARTMENT OF 
JUSTICE 

SWORN AND SUBSCRIBED BEFORE ME THIS _ DAY OF 

_, 1973 AT HARTFORD, CONNECTICUT. 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 
UNITED STATES OF AMERICA : 

VS. : CRIMINAL NO. H-64 

EMIL SAPERE & 33 OTHER CITIZENS : NOVEMBER 8, 1973 
MOTION FOR DISCOVERY AND INSPECTION 

Now comes Emil Sapere, a Citizen of thè United States and 
a resident of Wethersfield, Connecticut, who, pursuant to thè 
Constitution of thè United States, particularly Amendments 
I» IV, V, VI, IX, and 18 U.S.C.A. sections 2518(8)(d), and 
3504(a)(b), Title III of thè Omnibus Crime Control and Safe 
Streets Act of 1968, moves this Honorable Court for an order 
herein requiring thè United States to make available to him 
for inspection and copying: 

1. Any and all documentary evidence which thè United 
States intends to introduce in suoport of its recently filed 
motion to take voice exemplars. 

2. All intercepted conversations in thè possession of 
thè government together with agents' recordings, logs and 
transcripts of such intercepted conversations pertinent hereto. 

3. Applications to this court and orders of this court 
for thè said wire interceptions pertinent hereto. 
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4. The record of court proceedings relative to said 


* 


wire interceptions pertinent hereto. 

Your movant represents that he is in need of thè above 
materials in order to determine whether his constitutional 
and statutory rights have been infringed by thè United States 
and to determine thè underlying legai and constitutional 
appropriateness of thè proceedings herein brought on by thè 
United States. 

EMIL SAPERE 


By__ 

William P. Murray 

EAGAN, JACKSON, O'KEEFE & MURRAY 

62 LaSalle Road 

West Hartford, Connecticut 06107 
521-7500 

CERT1FICATI0N 

This is to certify that I have this 8th day of November, 
1973 forwarded a copy of thè foregoing Motion to Paul E. Coffey, 
Special Attorney, 450 Main Street, Hartford, Connecticut. 


William P. Murray 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 
UNITED STATES OF AMERICA : 

VS. 

JOHN DOE 

RULING ON PENDING MOTIONS 

On October 10, 1973, a Special Grand Jury was empanelled 
pursuant to 18 U.S.C. § 1955 to investigate organized crime 
activities, including gambling violations in this District. 

In connection with these proceedings, approximately thirty- 
four prospective witnesses appeared before thè Special Grand 
Jury on October 10, 1973, and were requested to furnish voice 
exemplars, each refused to do so on constitutional grounds 
and severa1 also relied upon various statutory rights. Upon 
their refusai, thè witnesses were presented before thè Court 
by thè Government prosecutor who sought reenforcement of thè 
subpoenas by Court order and, should thè witnesses persist 
in their refusai to supply thè requested exemplars, commit- 
ment for contempt. 

Following vhat was then thè most recent decision in 

P oint » In Re Schofield . _ F. 2d _ (3d Cir. 1973); 42 

U.S.L.W. 2181, (Oct. 9, 1973), thè Court directed thè Govern¬ 
ment to supplement its request for a Court order, and 
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commitment if necessary, with supporting affidavits designed 
to make at least a preliminary showing that thè material 
sought was relevant to an on-going investigation properly 
within thè jurisdiction of thè Special Grand Jury and that 
it was not sought for some other purpose. The Government 
complied with thè Court's directive, submitting as to each 
witness a written motion for an order compelling thè giving 
of a voice exemplar together with a supporting affidavit 
signed by thè prosecuting attorney. 

On November 12, 1973, a further hearing was held on thè 
Government's motions. At that time counsel for thè prospective 
witnesses moved to strike thè prosecutor's affidavits, made 
offers of proof, and indicated an intention to examine thè 
prosecutor and thè Government agents involved, and to 
undertake a full scale inquiry as to thè legality of each 
of thè various wire taps employed during thè investigations 
of their respective clients. Counsel further specifically 
objected to thè giving of voice exemplars on thè grounds 
that: (1) certain Government agents had already indicated 

their ability to identify certain of thè witnesses in thè 
pending wiretap investigations; (2) such voice exemplars 
might be used in cases wherc a prior indictment had been 
handed down; and (3) thè subpoenas morely sought thè "testi- 
mony" of thè witnesses to whom they were directed and neithcr 
specifically sought, nor were broad to cncomnass, voice exemplars. 
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The Governméht relies on United States v. Dionisio . 410 
U. S. 1 (1973), in support of its contention that thè com- 
pelled production of voice exemplars solely for Identifi¬ 
cation purposes neither violates witnesses' fifth amendment 
rights against self-incrimination, nor constitutes an unrea- 
sonable seizure under thè fourth amendment. While Dionisio 
clearly supports thè Government's position, thè United 
States Supreme Court has even more recently bolstered thè 
Government's stand by painting out with a rather broad 
brush thè use of thè exclusionary rule before thè Grand Jury. 

United States v. Calandra . _ U. S. _, 42 U.S.L.W. 4104 

(Jan. 8, 1974). There thè Court stated: 

"Permitting witnesses to invoke thè exclu¬ 
sionary rule before a grand jury would precipi¬ 
tate adjudication of issues hitherto reserved 
for thè trial on thè merits and would delay 
and disrupt grand jury proceedings. Suppression 
hearings would halt thè orderly progress 
of an investigation and might necessitate 
extended litigation of issues only tangentially 
related to thè grand jury's primary objective. 

‘ The probable result would be 'protracted 
interruptions of grand jury proceedings.' 

Gelbard v. United States . 408 U. S. 41, 70 
(1972). (WH1TE, J., concurring), effecrively 
transforming them into preliminary trials 
on thè merits. In some cases thè delay might 
be fatai to thè enforcement of thè criminal 
law." 42 U.S.L.W. 4107. 

The present circumstances are clearly distinguishable 
from those in Gelbard . United States . 408 U. S. 41 (1971), 
for herc thè interrogation of witnesses before thè Grand 
Jury is not contemplated. Furthei'more, thè voice exemplars 
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which thè Grand Jury seeks are plainly non-testimonial in 
character. While Title III of thè Omnibus Crime Control Act 
bars from evidentiary use thè contents and fruits of illegal 
interceptions and provides for thè suppression of such 
evidence in various proceedings, thè voice exemplars sought 
from these witnesses can hardly be characterized as "evi¬ 
dence derived" from an illegaly intercepted communication 
within thè meaning of 18 U.S.C. i 2515. Nor can those exem- 
plars, or thè questions which will form their basis fairly 
be said to have their origin in any illegal wiretap or in- 
terception. 

Although thè literal terms of thè subpoenas command thè 
witnesses to appear and give testimony, each witness is 
fully aware that only voice exemplars are requested. The 
Government has also represented in thè supporting affida- 
vits that thè Grand Jury will request each witness to read 
an excerpt from thè Declaration of Independence. The de- 
fendants, however, argue that since language on intercepted 
Communications forms a centrai part, if not thè essence, of 
thè crimes under investigation, they have thè right to in¬ 
volte § 2515 as a defense in antlcipated contempt proceedings 
under 18 U.S.C. § 1826(a). A fair appraisal of thè facts 
and respectivc arguments of all parties demonstrates that 
thè witnesses' contentimi lacks mcrit. The Government merely 
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seeks an order compelling thè giving of a voice exemplar, 
a non-testimonial recitation of a passage from a totally 
innocuous document. The Court holds such evidence to be 
well outside thè orbit of protection within which thè 
witnesses seek to place it. 

The petitioning witnesses' motions to dismise or quash 
thè subpoenas are denied. The witnesses' petitions to offer 
testimony and to interrogate thè Govei'nment prosecutor and 
thè federai agents participating in thè investigation is also 
denied. The present Grand Jury proceeding has already been 
unduly delayed and its work would be made a shambles if fur- 
ther unreasonable delay were countenanced. Said witnesses 
shall appear at thè next sitting of thè Special Grand Jury 
at a convenient time and furnish thè voice exemplars requested. 

SO ORDERED. 

Dated at Hartford, Connecticut, this 19th day of Febru- 
ary, 1974. 


T. Emmet Clarie /s/ _ 

T. Emmet Clarie 
' United States District Judge 
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UNITED STATES DISTRICT COURT 


DISTRICT OF CONNECTICUT 


UNITED STATES OF AMERICA 


JOHN DOE 


MISC. NO. H-64 


FEBRUARY 27, 1974 


NOTICE OF APPEAL 

Notice is hereby given that Emil Sapere, defendant above- 
named, hereby appeals to thè United States Court, of Aopeals for 
thè Second Circuit from thè final judgment of contempt and order 
of comrnitment entered in this action on thè 26th day of 
Fcbruary 1974. 


William P. Murray 

Eagan, Jackson, 0 Keefe & Murray 

62 LaSalle Road 

V/est Hartford, Connecticut 06107 
203-521-7500 

Attorney for Eni 1 Sapere 
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IN THE UNITED STATES DISTRICT COURT 
FOR Ti£E DISTRICT OF CONNECTICUT 


IN RE: UNITED STATES OF AMERICA * 


Hartford, Connecticu 


JOHN DOE 


* October IO, 19 


Before : HON. T. EKMET CLARIE, U.S.D.J. 


e a r a n c e : 


PAUL E. COFFEY, ESQ. 

Special Attorney 

U.S. Department of Justice 


Elliott Sperbcr 
Officiai Court Reporter 
United States Djstrlct Court 
Dietrlct of Connecticut 
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KR. COFFEY: Oood afternoon, your Honor. 

Your Honor, thic nomini?, as thè Court knows, 
o special grand jury was erapanelled In this distrlct, 
and has bcen Blttlnnj for tho remainder of ti» day. And 
thè gxand jury has ordered voice exemplars to be glven, 
of a number of Individuala. 

The Forenan of thè grand jury directed that 
voice esemplors be given in a room in thè United States 
Attorney'a office, to Federai Agente, who were dcsignated 
by thè grund Jury to conduct voice exenplara. 

THE COURT; Vaa thls in a case preoumably 
under investlgatlon by thè grand Jury? 

MR. COFFEY: That'r, correot, your Honor. And 
there was a quorum presentj 22 grand jurora were present. 

A nuxr.ber of counoel are in court here today, 
and I don't thlnk it le contested that thè grand Jury 
met with a quorum pronent, and that a number of 
individuale have been directed by thè grand jury to givo 
voice exenplars. 

New, I have a llst of individuale who have 
been co directed. And there are also attorneyn here who 
bave ndvised their clicnt3 not to givo thè voice cxemplar. r J 
until thic Court has hod on opportunlty to rulc. 

I'm not quite rure of thè rnoot expcdltious 
u-ay of handllng thic. 
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THE COURT: Do you have a llst of thè names, 
so I can see them? 

MR. COFFEY: I have a handwrltten llst, your 
Honor, slnce I did not know which individualo were not 
going to give excnplars, and which would. 

THE COURT: How many ore there? 

MR, COFFEY: Thero are approximatcly 33 t your 
Honor. Not all are repreeented by counsel. 

However, I have one group with respecc to one 
partlcular investigation, whooe names I can give to thè 
Court. And they are all represented by counsel. 

THE COURT: All right, let’s see who they ore. 

MR. COFFEY: That is Mr. Vincent Consiglio, 
Michael Chiarizio — 

THE COURT: Let'c go slower. I have got to 
write thece down. 

Vincent Consiglio? 

MR. COFFEY: Yes, your Honor. 

THE COURT: Minore io he Troni? 

MR. COFFEY: From New lloven, your Honor. 

THE COURT: All right. 

MR. RAZZANO: I am Joseph Razzano. 1 don't 
know what standing I have ot this point, but thcse 
people ore wltneccca before a grand Jury. And I note 
that there are rcporters prencnt in thè courtroom, and 
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thè revelation of thè names of thè witneeses may be 
detrimentai to them, lf publicity Is glven to thelr names 
ac belng witneoseB. 

So far there ore no defandante, and I thlnk I 
cpeak for all thè counsel bere, that thè revelation of 
these nanec ought to be done In writing, to prevent undue 
publicity. 

MR. COFFEY: I hove no objection to that, 
your Honor. Porticularly with respect to those individuala 
who are represented by counsel, I thlnk ve can succinctly 
put on thè record thè grounds thot thè Government 
suggects are required, as thè basis for glvlng handwritin 
— sorry, voice exemplars. And thè attorneys con argue 
for thè defense, v/hatever basic they have for suggesting 
that there le no such grounds. 

And then if thè Court rules on thè basis that 
thè excmplars chould be glven, I am cure that thè 
attorneys ore competent to advise thelr cliente whether 
or not, pursuant to thè Court*a order, they should give 
it or not. And I thlnk we can proceed ot that stage. 

Ti!E COURT: I presume you don't have a 
tronscript of thè grand Jury r.inute 3 at this time? 

)!R. COFFKY: I do not. 

I don't thJnk any attorneys for thè defcnce 
ore preporci! to conteet rr.y reprosentation that eoch of 
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these individuale was dirccted by thè Poreman to glve 
voice exemplars. 

I was in thè grand Jury room, and I can 
repreeent that. 

MR. FLYNN: Your Honor, if your Honor pleoce, 
I don't think that la going to be thè iesue. But, thè 
tranacript in going to be on esscntlal metter for your 
Honor to consider in this matte:. I can aecure thè 
Court of that. 

MR. COPFEY: I think perhaps we should go 
foward — thè transcripts are not available, cince they 
vere only taken today, thè actual testimony. 

I would preoent to thè Court my argument that 
voice exeraplarc can be ordered by thè Court today, and 
I can do it very, very briefly. And if thè defenoe has 
Bome basic for convincing thè Court that thè transcrlpto 
ehould be available, then perhap3 we can proceed from 
there. 

THE COURT: All right, let’B inquire, do you 
havo a better cuggectlon, councelor? 

MR. FLYflN: Yes, I do, your Honor. I would 
Euggest that li thè United StatcB is determlned that it 
io not gettine thè recponse that it belleven that it ìb 
lnwfully entitlcd to, that thè procedure la for then to 
file a pctltion with thlr, Court, co that thè Court doeo 
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not have to alt ao a Grand Jury. The Court can then have 
presentod to lt, and to counsel, for ruch purposes or are 
essentlul to those condltlonc, those ecsentlal elemento 
of thè grand Jury proceeding, ae la pertlnent to thls 
pnrtlcular eubject r/ntter. 

And then thè Court can perhaps llstcn to 
nelective orgunent from everyone. 

Other tl'.an that, I respectfully suggest to 
thè Court that thè Court le golng to have to be slttlng 
as a grand Jury. And, except for thè fact. that I night 
be permltted to llr.ten to whatever thè queatlon la, and 
Diake whatevcr argurent may be mode, everybody else wlll 
have to Get sut of thè room; lt ls a secret proceedlng. 

THE COURT: Well, counselor, do I understand 
correctly that lt is a questLon of lavi on whlch you are 
In dispute? 

MR. FLYNTI: I nuet respectfully suggest to 
your Honor that lt ls both a que3tlon of la* and of fact. 

THE COURT: In what respect ls lt a questlon 

of fact? 

FLYUH: First of all, that thls procedure 
ls essentlal and noccssnry to thè Government. Wlth 
respect to thè lnterests that I repreaent, I con offer 
offlrrativc tcstli.:cny to thè cffect that lt ls not 
essentlal and ncccrsory with respect to ry cllent, and 
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1 

glve thè Court transcript of evidence takcn in thlc 

2 

courtroom. 

3 

MR. FAZZA NO: If your Honor pleaoe, I might 

4 

add to that, that thè variouo wltneecea find therr.nclvco 

5 

In a different ctatua. Some of them are currently 

6 

defendants in other caneo; othero are octively being 

7 

involvcd in inveotlgations in which thè Government hnn 

8 

indlcalcd ite deolre to go foward with thè prosecution. 

9 

And others do not have thoce problema. 

10 

The Dionisio case, your Honor, to which I 

11 

think thè Government villi rely upon, and on which vie will 

12 

rely, however, oays that separate and distinct petltions 

13 

were filed by thè Government, and that each certaln 

14 

ollegatlons, and that was when thè Court iEsued ito order 

15 

Now, speaking only for thè cliente that I 

16 

repreoent -- thè two individuale who I reprenent — 

17 

THE COURT: What io your nane, oir? 

18 

MR. PAZZA NO: My nane in Pazza no, your Honor. 

19 

And I repreccnt two of thè people who are on this lict. 

20 

Their status mny be vaetly different. And thè thing I 

21 

object to at thln point io thè en nasoe Gort of treat- 

22 

rr.ont, ar, if thè arguncnt portalnlng to each and every 

23 

individuai io in exoctly thè cane nanner. And it in not. 

24 

your Honor. 

25 

I rcop r ctfully auggeot that wc are entitlcd to 
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pd In Dionisio, to n petition filcd by thè Government for 
csch of thecc Individuale* Thcro are some —- they aro 
not rcprcsented ut all, and vrho have been attcrrpting to 
conr.ult with lawyers in thè corridor, In a very haphaaard 
rtanner. 


We don't know whether thè 


Government allc-gec 


thè precise nane eet of faets applica to each individuai, 
or even en ma are, and that would bo rny objcction to 
proceeding without a wrltten noticc as to what ls required 
of rny cllents to do. 

THE COURT: Mr. Murray haa an observation. 

MR. MURRAY: Your Honor, I think in thè first 
inctance, your Honor, couneel are concerned about thè 
procedure. 


My Client vraa rubpoenaed to appear before a 
,;rand Jury. I now assume that I nm before a Court, and 
that thls body is not citting as a grand Jury. 

,I> think that if Mr. Coffey is attempting to 
invoke thè conternpt powere of thir, Court — and I believe 
that la what he is attempting to do here — that that 
necessari ly indica ter, that thè lndlvidualr, curmoned 
before thè grand Jury, within thè r.cope of thè conterpt 
povrer of thir. Court, are cntltled as a r.utter of 
funùurcntal fairneso, under tho Flfth Anendnont, and 


under the r.tatutcr. of thè contcr.pt powero of thè Court, 
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And I think it is incurcbent upon thè United 
Staico to net out in a petitlon to thls Court what Ite 
car.e 1 b egalnst thesc defendonts, so that counsel moy 
have an opportunity to prepare. 

I can ossure thè Court that, an brother counsel 
has already lndicated, thè defendanta here are in 
different statuses. Some of them are under indlctrnent 
before this Court. Thcre are aopeets of thè case that 
involve my client — one aspect that, is on appeal to thè 
Second Circuit. So that I think, as a matter of orderly 
procedure, and fundamental fairnefis, I would respectfully 
contest thè Jurlsdiction at this rcoment of thic Court, on 

I 

thè b;.^is of fundancntal falrness, and a due procens 
interpretation of thè contempt pov.'crs of thè Court. 

I have a host of other arguments, lf your 
Honor pleases, with reyard to thè substance of this 
matter. But, I think at thè out3et of thè rulea of thè 
Garr.e, so to Bpeak, I don't think those rulea are fair 
at this point. 

T1I£ COURT: Does any other counsel want to be 

heard? 

iil<. CURRY; 1 would llke to be heard, if lt 

pleaso thè Court. 1 uin David Curry, in bchalf of thè 
witnocn Morton White, who received air.ply a subpoena 
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to give testir.ony. 

Prior to today'o procecding thè Government was 
on notlce of counsel'o appearance In thè case, yet there 
was no notification — agnin we are gettlng back to 
falrncnr» and equity — no notification to councel that 
this proceedlng would take this turn. 

No;», there ir. plenty of time between perhaps 
thc end of last week and today for thè Govcrncient to 
notify councel that thè proceeding before thè grand Jury 
would take this bizarre turn. 

And, hevlrvg thè tapcn now, in thc midst of 
thè proceedlngc, is actually a device by anbush, which 
I don't think this Court ahould entc-rtain. 

I am sirr.ply enlarging a little bit on thè 
scope of what has occurred thus far today. 

THE COURT: Doea any other ccuncel wlsh to 
ruke cn observation? 

MR. COFFEY: May I be heard, your Honor? 

THE COURT: What do you sny, counselor, to 
ycur ndversary's observation — lct's suppose a man has 
been indicted, und you are seeking supplementary 
evidence to i.upport an indlctuent alreody existing? 

In other words, if -- I am Just ouggesting 
this — if your r.-quest is an uttcr.pt to garncr or 
gather furlhcr evidence aguinst this particular defendant 
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11 

by way of illustration, academlc illustratlon only — 
don’t you feel you bave enough evidence on him novi on 
thè pending charme, and then you bring hira before thè 
grand jury to enhance thè Governiuent's position — do 
you feci that you vould then. In that instance, be 
entltled to requlre hlm to give further evidence? 

Mfl. COPFLY: No, definitely not. 

THE COURT: And if a iratter were on appeal, 
such as suggested by Mr. Murray — I presume that it io 
thè Consiglio case, in which he represents not Mr. 
Consiglio, but one of thè associatcs in thecase -- I 
don't remember thè namej is that thc sarne nane? 

MR. MURRAY: I'm cure that your Honor is 
famillar with that case, but what I was suggesting to 
your Honor ìg — that case is not what I was alluding 
to in my orai arguir.ent a few moments ago. 

What I am suggeeting to thè Court Ì3 that 
disclosure with regard to certain wlretapping, as 
affecta my cileni, was deniod by Judgc Blumenfcld. 

And that issue is on appeal. 

My Client is Mr. Sapere. It has nothing — 
well, that was v.hut I was alluding to, your Honor. 

THE COURT: All right. I didn’t know what 
you vere alludin , to. That was thc qucstlon. All righi. 

So, counselor, suppose you state your position 
and thè Court will attcr.pt to rule upon it. 
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MR. GOFFEY: Right. The grand Jury investiga- 
tion whlch le thè cubject of this matter thls afternoon, 
does not relate to any pending lndictment whlch ls walting 
to be tried, or any cobo on appeal, except to thè extent 
that Mr. Murray inc'icated that he at one tlrce had a rcotlor 
for dlscloaure whlch involved come wiretap evldence on a 
case, and Judge Blumenfeld denied it. He appealed that 
Intermediate order. 

But, with respect to those individuala who 
perhaps are under lndictment by thla Court, it ls not an 
attecpt by thè grand jury, nor by thè Government, to 
cecuie additlonal evldence with respect to those indlctcd 
offenses. 

I recognlze completely and fully that that le 
not thè purpoae of thè grand Jury, nor can a grand Jury 
be uaed for that purpore. 

Now, thè United States va. Dionisio, whlch I 
know thè Court ir, aware of, epecifically stated that 
voice exemplars can be compelled before a grand Jury. 

And that ls that there ls no ground under elther thè 
Fourth or Fifth Arr.cndment that a chowlng be cade that 
probable cause exintc for thè grand jury to cali these 
individuile — nor under thè Fifth Amendment, that thè 
partlculur excrplar le going to incriminate thè particula:* 
witnccs. The Supreme Court havlng hcld that thè volces 
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1 

are phyaical Identification of an individuai, to thè 


2 

same extent ne handwriting, fingerprinting and physical 


3 

appearances ore. 


• 4 

How, at thè lower Court level, in Dionisio, 


5 

thè Government, not cure thnt there wao a Fourth Amendrr.ent 


6 

rlr>ht to have thè grand Jury have probable cauce bcfore 


7 

it, gave a petiticn to thè Court, setting out thè nature - 

- 

8 

I haven't ceen thoce petitions -- but, setting out 


9 

baalcally why thè exemplars were requested. 


10 

But, when thè Supreme Court got thè case. 


11 

after thè petitionc had been filed, and indicated that 


12 

there is no Fourth Amendment right in this area -- Just 


13 

lilce fingerprinting. And if these individuale vere callec 


14 

in for f ingo-printing, as opponed to a voice exemplar. 


15 

they'd have no rtroncar right to have a chowing by a 


16 

pctition by thè Government that these fingerprints were 


1 17 

neceosary. And thè Supreme Court has equated both of 


18 

them. 


19 

Thio whole concept of thè petitioners is a 


20 

delaylng tnctic by thè defensc, in order to avoid thè 


21 

voice excnplor. And I rely on Dionisio. It is very 


22 

raro, if I nay say so, thnt a Supreme Court deciclon is 


* 23 

co clenr on v/lmt con be done before a grand Jury, wlth 


24 

re:pect to phyricol Identification. And it lays it 


25 

Tight out. 
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The Po re Iran of thè grand Jury has dlreeted 
thr;t thè exerr.plars be given, and I think it is a clear 
case of thè Court having evidence in front of it, to 
direct here and now that thece individuala gtve thè 
exeirplirs. 

I vjould also teli thè Court that v/hat we are 
propooing to have thè individuala read ic a corrpletely 
innocuous statcrr.ent, concerning thè Declaration of 
Indepondence — which ic very short, two paragraphs. 

And, in addition to that, celected ctatemente which 
concern gambling, which thè particular witness, thè 
grand Jury, and thè Federai authorities have roason to 
believe were uttored by that particular witness during 
thè course of vrire interceptlons. 

Our basis for having the Court declare that 
that is not unreasonable or unconct1tut.tonai, is the 
same basis that if a percon were to be accused of a 
bank robbery, and durine thè course of the bank robbery 
said "Stick ’em up", or "iland over the money", that 
person can be r.nde to stand in court, before a Jury, and 
utter tiiose words, as a phynlcal Identification. 

The voice excnplars, if thè Court ordero them 
to bc given, are not golng to be used for their 
nubstr.ntlvo content, nor probative of the Gubstnntive 
off cnr.i'G which thene individuale ullegedly cor.mlttcd; it 
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is escentlally for thè purpose of identifying thè 
physical characterirtics of those voices. And thè Supreme 
Court caid on those basec thè voice exernplara are 
pernissiblo, and there ìb no conatitutional or ctatutory 
right to have those particular exeniplara prohibited. 

And I Btrongly urge thio Court that when 
urgument by thè defense counr.el lo complete, to order 
thece exerr.plars this afternoon, or at thè very latest 
tomorrow Roming, becauee v/e are ready to take them, and 
all thè equipment ìb set up on that basto. 

THL COURT: Suppose, counselor — I*d like to 
get your observation, let’c suppose — well, as I 
underotcnd your rcprcocntation, thè excnplarc are not to 
compare agalnut othcr wlretep recordings? 

MR. COFFRY: Eventually they vili be, yes, 

your lionor. 

T1IE CCUltT: Wiretap recordlngs that are 
presently in exictcnce? 

MR. COFFEY: That'o correet. 

THE COURT: And have inventories of those 
wiretap recordings been duly flled? 

MR, COFFEY: Yes, they have, your lionor. 

Now, theac papero are under r.eal, of courr.e. 

The inventories are under oeal with recpect to oach 
individue! who recolved them. 
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THE COURT: V/ho ordered these partlcular 

wireteps? 

MR. COFFEY: In one case, Judge Murphy, and 
there are a series of them, your Honor. On three other 
occasiona, Judge Elunenfeld, your Honor. 

THE COURT: How, suppose, let us suppose, for 
example -- I don't know vihat transpired before this on 
these \;irctaps -- let’s suppose for thè prupose of 
argurnent that thè wlretaps themcelves were illegai in 
some recpect. Is it your ponition that you would stili 
be entitled to procure these voice exemplaro, to compare, 
for your purpo.;es, v/ith thè alleged illegal v;iretaps? 

MH. COFFEY: That's correct, your Honor. 

Now, I rnight point out that Mr. basala is in 
court. Mr. Basala is an attorney who represents one 
defcndant, who sought Judgc Kewrr.an's order to prevent an 
individuai from corning up before this particular grand 
jury, for purposcs of giving a voice exemplar. And if 
I recali, and I con, accurotely, what Judge Newman said, 
that thè voice ex or. piar itself is not any evldence of 
thè wirctap. The wiretap itself ray be attacked at a 
later timo, or cay be cubject for attack at any tire 
Y.’ith an appropriate rotion. 

Eut, thè grand Jury can cali a person in to 
give a voice exct.plur for any rcacon, and that in and of 
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itself In an independent Bouree of eviderce, which thè 
gra^d Jury can conslder. 

Now, if thè Government for socie reacon has 
illegal wlretaps, which wc don't concede, ot a later timo, 
vhen thè Government purporte to offer comparinone betv/een 
a voice exemplar and a wiretap, an appropriate attack can 
be made by defense counsel at that time, that thè under- 
li ir>S wiretap in illegal, and that resolves thè quection. 

THE COURT: Suppose thè grand Jury, or under 
your direction, decided to bring in thè flrst preelnet, 
let uo say, for voico exemplnrs, in thè City of Hartford; 
do you fcel that there is any quention as to whether or 
not they could do that? 

KR. COFFEY: Yes, your Honor. Under Davis vn. 
Mississippi, Juet an over-broad witch-hunt, so to opeak, 
of people; bringing them in without any reason for bringirg 
thera in, that would constitute an abuse of diccretion by 
thè grand Jury, or by thè Federai Government. 

THE COURT: Thcn we come to thè next step -- 
thut in what I wanted to set thè stage for. So, without 
n petition, retting up some bacio for your approach to 
X, Y and Z -- v.hoever thè people are that are here -- 
v.lthout a petition sctting up nome reason or basis for 
iour ocching a voico exemplar, how doeo thè Court know 
that thè prosccutor hacn't Jur.t, willy-nilly, decidcd to 
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brina In A, D and C, or X, Y and Z, and ask them for their 
voice esemplare, for no good rcason? 

MR• COFFEY: I think thè Court has to concider 
that Dionisio eas decided after Davis va. Mississippi, 
and it discussc-d Davis vn. Mississippi, and it went on to 
say thot, even kncwlng that Davis vs. Misoisslppi was on 
thè books, it ctated that there io no need of showing of 
prcbable cause to any dearee, before an individuai con be 
called before thè grand Jury for thè purposeo of giving 
a voice exenplar. 

And I object to a petition on a number of 
reasons, not thè least of whlch is that Dionisio doea not 
require it, and that is thè applicable law on thls 
situation. 

But, if thè Government files a petition, 
undoubtedly we ere going to get into a long struggle aa 
to thè sufficiency of that petition, and evidentlary 
matterà wlth rcspect to whether or not that petition is 
valid, to cali a particular individuai. And that is not 
anticipated by Dionisio. 

In fact, os I rcad that case, it is to avoid 
legai raneuvers or unfounded legai rrjneuvero by a 
dcfendnnt, to fight a voice exemplar, v.’hen in fact he can 
be requircd to givo it, if in fact it is a phynical 
characteriotic. 
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1 

THE COURT: Wouldn't thè Court be In a bctter 

2 

por.ition to rule on each of these isoues, even though lt 

3 

is a little cumbersome — it night take a little more 

4 

time, but, wouldn’t it be in a better pos.ltion to act 

5 

upon them, and asGumlng it acted ae you request, which 

6 

m.eans if thè Court orders it, and then if they don't do 

7 

it they are going to go to Jail untll they do it — moke 

8 

no mia take about thr.t, providcd thè Court ordei’s it. 

9 

But, before tta Court ordera it, it vanta to be aure it 

10 

le right. 

11 

Wouldn't it be much better if your office set 

12 

up a petltion, let’s say for certain information or 

13 

conversation — you know what you got ~ and whether it 

14 

is probable cause or not, that is not in icsue — I think 

15 

probnbly your observation is correct, thè Supreme Court 

16 

said probable cause doco not have to be shown, as cuch — 

17 

but, at Icaet nome relaled reason for having X, Y or Z 

18 

cono in here and be presented before a grand Jury, and 

19 

put to thè test, and thè inconvenicnce or cmbarrascment. 

20 

or ctherwise, of having to give a voice excmplar. Then 

21 

• 

ve cculd be certain that ve wouldn't be caught in that 

22 

net of Davis vn. Mississippi, which you quoted. 

23 

So, v/e v/ouldn't be caught in thè net of being 

24 

carclecs in cur cv/ccp, in gathe-ring or nttem.pting to 

25 

gather evldcncc. 
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Thcn you havc nome bacie for saying well, we 
Coi this, ani there le cause to bellcve — yjhether it is 
good caucc or not — there le cause to belleve by thè 
prooecutor that thic ca.y he X, Y or Z. And we want X»s 
voice exemplar. 

If you come in with such a petition, on that 
bacia, thè Court v/ould Rive very co refui considcration to 
it. 


MR. COFFJJY: May I read from Dionisio, your 
Honor? The case involvcd 20 subpoenas for voice excnplarc 
not jur>t Mr. Dionisio, Lut 20. 

The Court said "The Court of Appeais found 
criticai cignificance in thè fact that thè grand Jury had 
suir.moned approximately 20 witnescee to furnish voice 
cxe:,.plars. Wc think that fact is baslcally irrelevant to 
thè conctitutional iscucs here. The grand Jury imy have 
been attenpting to identify a number of voicco on thè 
tapec in evidcncc, or it might have suinnoned 20 wltnosses 
in on effort to identify one voice. But, whatever thè 
case, a grand jury investigation io not fully carried out 
until every avallarle due has bcon run dovm, and all 
wltne.cec exorrined in every proper way to find if a crine 
has been conr.ittod. " 

Thcn it goes on to cay and dlncuns thè fact 
that thè grand jury invoctigatlons are nececsarily broad. 


i 
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That ls thè languore lt useo: "The grand Jury r.ay veli 
find lt desirnblc to cali numerous wltnesseB in thè 
course of lnveotlgution. It docs not follo* that each 
witneeo tsay resisi a subpoena on thè ground that too 
r.any witnesne3 have been callcd." 

Naw, thè whole direction of thè Dionisio case 
ic that if a grand jury io valitily sltting, and hao a 
valld purpose for calling these individualo, it ehould be 
alloved to run its courne. That io thè tradittonai 
aspect of thè grand jury. 

TRE COURT: Ilo* doeo thè Court have before it 
onything cignificant, that there is a vnlid purpose for 
calling then, except you say, well, you want them? 

If I had oor.cthlng in thè way of a petition, 
or cn excerpt fron thè grand Jury minutar, ao to what 
happened, thon there would be socething definite. And if 
there io reason there, you may be oure thè Court will 
order it, without any queotion. And thè penalty would be 
conflnement untll lt is pcrforoed. 

But, I think thè idea — because contenpt ic 
cucii a otrong and such an awcscne thing, to put concone 
in Jall because they refusa to do conctbing, I think it 
ought to be opclled out In black and white, what you are 
rcprcsenting. And then they are told. And if they don't 
\:ant to do it then, then they know what thè consequenco ir 
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It le like thè boy v:ho Jumped off thè vali, 
and he hit thè sidcwalk: hia feet are going to ctlng. 

It in Just as cure ac that. 

Eut, let's malte thè rules in faci bo certain, 
that he knoun vhat is coing to happen — once he r.akes 
thè Jump, co to npeak. 

KH. COFFEY: Well, I would do it, if thè Court 
so requeots. 

TilL. COURTi I think it ìb thè better procedure, 
counselor. I know it in more cumbercome. It io Golng to 
delay you; it ic more e.wkward, and a lot more work 
involved, and all of these people have all got to come 
back another day i% and go through thè carne procedure. 

Eut, fchey have their day in court, and v/e have 
thelr argunent, and it is better procedure to have 
something tangiblc, ac to each of these individualo from 
vhom you are cecking this voice exernplar. 

I thlnk they know thè Court'o position pretty 
much from my otatement hero now, if there io some basis 
lt, that that io golng to be thè recult. 

1!R. COFFEY: I am concemed, your Honor, that 
in i.n indirect way thè Court is eaylng, without caylng, 
thot there may be a I’ourth Ar.iendment claim herc. Eocause, 
if probnblc cauae necci not be cl ovrn, then cignifiennee 
necci not bo sho*..’n. L’ither thè grand Jui'y has thè pc’-:er 
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or not thè power. 

It ìb on that bar,io that I am reluctant. I 
am prcparcd, hovrever, to do it at ten o*clock tomorrov» 
ir.orning. The grand Jury Ir. meeting tomorrow. 

THE COURT: Set up in your petition thè valid 
cause that they are aeeking, what they are sceking out. 
And thè uce they propose to use it for, and thè names of 
thè partie3, and preferably an excerpt of their refusai 
before thè grand Jury. And then thè Court will act. 

MR. COPFEY: All right. With rcspect to thè 
excerpt of thè grand Jury ninutea, if they refuoe, I 
would like to request at least of counsel who are here, 
wnether that io going to he necessary. Almoat all of 
them lnstructed their cliente not to. 

THE COURT: If they are willing to stipulate 
that it inn't necessary, that is thè only concem that I 
have. If they want to ngree, fine. If not, you wlll 
bave to get your ctcnographer to worlc tonight, and get 
it out. 

MR. MURRAY: In bchalf of ny client, I am 
intcrested ir fair play, and I am certainly prepared to 
indicate to thè Court that under my ir.ntructions he 
refuocd certaln respcnses. 

Houevcr, in thè contcxt of wanting fair play, 

and not in an atterpt to dclny thin Court, or haraso 
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thio Court, I would like an opportunity to otudy thè 
Government'r. petiticn, or thè petition that is forth- 
comlns, os le requlrcd by thè Dionisio case. And to have 
that opportunity, after thè Government has filed it. 

TI.i» COUJ T: V.’ell, lt won't take long for you 
to study it. I think thè petition alno ehould include 


in lt v;hat you are asking them to read, end what particulc 
wordc that there are, thè special quotationa that you are 
asking them to recite before thè grand Jury. That should 


r 


be included in your petition. 


Decause, that probably wlll be argued. 

MR. MURRAY: la your Ilonor suggecting to thè 
Government that thè origin of that verbiage be contained 
in thè petition? 


DIE C0U1GT; Hot necesearlly, no. 

MR. FLYUNj Your Honor, I wonder if I might 
raise another problem? Your Ilonor acked thè questton of 
thè Government comcwhat earlier bs to whether or not 
there has boen an inventory rade, and whether or not 
th^rc has boeri notlce nerved in accordance wlth thè 
stutute. 

I think thic proceeding under that carne 
cla'ute ehould be at leact a proceeding, if not a 
hearing. And it is ry re collcction of 2S>13 that thè 
cuhjcct mailer has tote nrv.d on thè accuced, on thè 
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1 

aubject, on tne individuai, ten days before. 

2 

I don't want thè Government to go through 

3 

undue problema, to be dilatory, becauae they can't find 

4 

try client. I'm cure I can conaent to accept Service in 

5 

wrlting, and my client will concent to that, so that both 

6 

thic Court and Mr. Coffey won't have any concern in that 

7 

regard. 

! 

But, I don't want to have thè Government be 

9 

unaware that if we come to thè Court with a petition. 

10 

and thcre is a statutory requireraent that they have not 

11 

complied with, that I ari going to waive it. I'm in no 

12 

position to do any such thing. 

13 

THE COURT: I thlnk your adversary's position 

14 

is thè lcgality of thè wlretap that Judge IJewm.an 

15 

purportedly ruled on ic not in evidence. 

16 

MR. FiYHN: I'm not suggesting it is, your 

17 

llonor; I'm ouggesting that thio hac nothing to do wit.h 

18 

thè legallty of thè wlretap. 

19 

THE COURT: Very good. 

20 

MR. FLYirN: It has to do with thè conduct of a 

21 

proceedlng. And I don't think Mr. Coffey rnade any cloak 

22 

of thir. fac ì -*■ it ic predicatcd upon thè exictence of 

23 

what he said wac four wiretaps. 

24 

MR. MURRAY: Your Honor, I usually adopt Mr. 

M 

Flynn'c argur.cnt, but I won't in that regard. 

1 
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MR. IACAIA: Ycur Honor, I am Attorney 
Iasala from Nevi Haven, thè counsel who Mr. Coffey rade 
tnentlon of earlier in his renarks. 

One of thè witnesses whorr. I reprecent here 
today, under rny reprecentation, hus filed a notion to 
8uppre.s3 in thè United States Dintrlct Court, in thè form 
of a pre-indictir.cnt notion for eeizure that wus taken. 

And thè rr.otion to cupprcns attaché thc affidavit vhich 
we eia in wae based upon conclusione dravm by thè Federai 
agente. 

THE COURT: VJhat affidavit is that, counselor? 

MR. IASA1A: Thie is thc affidavit for a 
search and seizure warrant, pursuant to an intercepted 
comunica tion. 

So, if your Honor please, this matter is 
prcsently pending before Judge Newman, and Mr. Coffcy and 
I were back there lust Friday, at which time I registered 
objection to thè witness whom I repreaent appearing here, 
becauec of thè fact that Judgo Hewrran stili bas this 
cotion under consideration. 

As a ir.atter of fact, our brief was filed 
yesterduy. And thè Govemnent is to file its brief next 
wook, seven dayn hence. 

And, l'r. Coffcy ie «ibeolutely correct; he did 
rcprcccnt before Judgc Kcuiran that a voice exenplar would 
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1 

. 

be requestcd. Now, I'm famlliar with thè Dionisio case. 

2 

and thè fact of thè rratter is, what is a voice exor.plar? 

3 

• 

When we get into thè business of lntercepted 

4 

corrutunications, then I thintc we have to adbere to thè 

5 

fact, 2518, which, as Mr. Flynn pointo out, specifically 

6 

atates: "The contente of any interccpted wire or orai 

7 

corjr.unication or evidence derived therefrom shall not be 

8 

reccived in evidence, or otherwiee disclosed in any trial, 

9 

hearing, or other proceeding in a Federai or ! tate Court, 

10 

unless each party, not less than ten dayo before thè 

11 

trial, hearing, or proceeding" — certainly a grand Jury 

12 

ic a proceeding — "has been furnished with a copy of thè 

13 

Court order." 

14 

Now, if a voice esemplar consicts of r.ary had 

15 

a little luir.b, I guess that is one thing. But, if there 

16 

ic, in fact, rn lntercepted cor.r.unication which has been 

17 

reduced to writing, and which thè witneso la asked to 

18 

reelte fron, then I think v;e have a different situacion. 

19 

vhlqh I know was ineluded in thè Dionisio case by dietim. 

20 

But, I think that there is rcally a problerc 

21 

herc, particu3.arly in light of thè fact that Judge IJewran 

22 

has not rulcd upon our ir.otlon to suppress, which would 

23 

r.ake thlo ucadecic at thir. point. 

24 

f.o, I think that insofar cs ny cltuation, end 

25 

tho reprcccntation of thic one witnecc le concerned, it 
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is a problem. 

Your Honor dld address hlmself to this 
lnventory, thè 90 day requirement, and I would succinctly 
state for thè record — and I know Mr. Coffey lo aware of 
this — that thls is one of thè major clalma we are maklng 
In our notlon to suppresa, that there has been no 
coirpliance wlth thè lnventory regulation, thè 90 days, 
whlch ls a question of fact or of law that Judge Newman, 

I reallze, has to determina. 

But, at this partlcular Juncture I think our 
posltlon ls laden wlth problema on that basls, and my 
fallare to be able to under:-?tand what forum thè United 
States Supreme Court ls talklng about when it talks 
about voice exerrplars; what it reans, that is qulte 
another metter. 

I see a head-on confrontation between this 
voice exemplar fron a transcript derlved from an lnter- 
cepted communlcation and identlty features only. 

I think v/e are doing by thè back door what we 
can’t do by thè front door. So, I respectfully take 
exceptlon. 

THE COURT: All rlght. I wlll ask Mr. Coffey, 
if Jud",c Newman suppresses — I say if he suppresses thia 
alle.^ed wiretap of counsel's cllont — vhoever he may be 
would your position in thio case be thè saire? 
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MR. COFFEY: Yes, your Honor, What io before 
th« Court, Judge Ilewman» is tho oearch which uas conducte< 
and attackcd by Mr. bacala, that thè affidavit in cupport 
of thè cearch did not contain probable cause. 

But, I point out that thè Court — which I 
think ic important — Judge Newman, after all those 
arguments, infcmed both counoel that that io another 
matter entirely. 

Eut, that doec not mean that thè grand Jury 
cannot cubpoena Mr. Basala'o Client for thè purpose of 
glving e voice exemplar. 

THE COURT: VJhat would you have it cornpared 

with? 

MR. IAEAIA: That's thè point. 

MR. COFFEY: It la golr.g to be cornpared v/ith 
an innocuous paragraph, which I indicated then were 
eeveral etatemcnta which will ostensibly — whcn I oay 
ostenslbly , tliey will talk about placlng wagers, or 
placing bets. 

THE COURT: That carne fron thio wiretap? 

MR. COFFEY: That's corrcct, your Honor. 
Ilowcvor, that is not U3e of that cvidonce bcforc thè 
grand Juryj it io not use until thè exemplar is takcn 
back to thè grand Jury and given to thcm for thelr 
cono icìe rat ion. 
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TUE COURT: That is onc of thè reaoons I think 
that thooe chould be nubnlttcd on pctitionn, oo that thè 
Court can malte a distinctlon in hio caEe, ao against Mr. 
Murray*c or Mr. Flynn's cane. 

In other words, until Judge New tran rulea -- 
it nii-ht bc n little different situ'.tion to his case; I 
don't cay thero is, but there could be, than to some 
other. And there may be some other distinctìono. 

So, I think if you have thè petition, and thc 
Court can rcnke thè comparir.ons, and see your Justlficatlor 
for ucting — thè lavi is there — thè Dionicio case is 
pretty clear, provlded these same preliminaries are 
shown first on thc petition, then thè Court can act. 

Wao there someonc else who wonted to be heard? 

MR. MURRAY: Veli, your llonor, I an uwaiting 
thè Sccond Circuit's declcion on disclosure. I assume 
Mr. Coffcy wanted thè voice printc — of courne since I 
reccivcd thc lnvcntory notice in ny mailbox, in my 
Client‘a mailbox, with rogard to what has becn happening 
whlle my Client was under indlctrr.cnt, I didn't secra to 
gei thè papero. 

THE COURT: V.’hy don't we ask thè clnple 
quostion: counccl for thè Government, would thè voice 
esemplar in thè case of Mr. Murray's Client, would that 
be ur.cd in thc caso that io preacntly pending? 
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MR. COFFKY: No, absolutely not, your Honor. 
I'r. well nware of thè fact that it cannot be used in any 
pending case. 

MR. RAZZANO: That is precicely our point. 
Until we have a petition — I have a Client who io 
preoently under inveotigation, and thè United Stateo 
Government has now said it intendo to proceed toward an 
lndictm.ent. 

It oeomo to me, your Honor, wc are entitled to 
have come otatenent, not in an en masse fashion toward 
everybody, but I chould have eoynething upon which I can 
baoe my Judgnent, also. 

Your Honor, I would like to aok a question of 
thè court. Ihere are people bere who are unreprescnted 
tcday, and we are opeaking as if we — I am opeaking for 
my colleagues, as lf we repreoented them all, vjhich we 
do not. 

I hope that your Honor will direct thè United 
Stateo attorney to cerve notice upon these people in 
these pctitions, if your Honor co rules at thè end of 
thio argumcnt, co that euch of them may consult with 
thclr owri lawyers. Becauoe, I do think thè re io cono 
confiloion, cince fchoy have inforrally conculted uo in 
thè c^’-ridorc. And I would not want them to feci that 
they are in any vuy protected by what io belng caid hcre 
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today. 

fili. LASAL\: Your Honor, as a matter of r.ir.ple 
logistica, not to bclnbor ibis, but to take your Honor 
back mor.entarlly to Judgc Newir.an's remarks laat Friday — 
and I aro ccrtain that V.r . Coffey will agree with me -- 
Judge Newv.on did not quash thè cubpocna. And, hearing in 
mlnd that a grand .jury can ar.k for a voice esemplar, I 
thlnk thè Dionisio case is clear on that, but, on thè 
other hand, Judge Reuman made no representatlon incofar 
cs to v/hat that voice exemplur was to be. 

Thls is vihere we reach step 2. It becomes a 
cruciai problem at thic Juncture. This is thè major 
reuson on behalf of thc witness, thè one particular 
wltner.s that I reprccent, that I take ir.sue with. 

THE COURT: Very well. 

KR. COFFEY: Your Honor, I stili hope to get 
thè petltion tomorrow, but lf we are talkinE about 30 or 
^40 individuai petltions, and a transcription of grand 
jury notes, i t In going to take me at leaot a day. 

Uow, thè grand jury will be back on Friday. 

THE COURT: The 19th? Or Friday thls week? 

RR. COFFEY: Friday this week. And I would 
requer.t at that tiro that thè individuala under subpocna 
be ordercd by thè Court, lf thcy are sitting in thc 
courtroom, that they bave n rcoponslbility to be back in 
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this court on Friday, at which tire thè Court can 
hopefully decide vhether thè Oovemment’c request of 
voicc exer.plars should be grcmted. 

THE COURT: We have this problem, counselor: 
this is goln 3 to take a little tire. On thè 19th ve have 
got two naturalizatlon sesaions. There are 80 people in 
thè mornlng and 80 in thè afternoon. And you add to that 
that there are four hearing on thè motlon for injunction 
of thè Getty Oil, and thè Mobil Oli, and thè Shell Oil, 
and a few more — there is a lircit to what thè Court can 
do in one day. And I don't think we could handle all 
that business in one day; it is lmporsible. 

So, Friday is pretty well booked up. I use 
that terr eautiously, not suggestively. 

MR. COFFEY: Let me request — I certalnly 
don’t think this is unfair, if all counsel are present 
now -- I’n only avare of one or two counsel who have 
entered an officio 1 appearance for any particular Client, 
ot wh’ch tìme it vrould be vcry difflcult for me to file 
ry petition on thia -- if all counsel vili ugree to file, 
or I think they should be ordered to file appearances, 
for v.'hatevor cliente they wich to represent in this 
rat ter, and I \- ould draft thè petition, and serve it on 
defencc counsel, or.d servo thè petition on thoce 
individuala who are not roprrr.cnted by counsel, or v/ho 
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cecure cominci in thè interim, and then ve could rnke an 
attempt to r.chedulc thls bcfore thè Court at thè next 
grand Jury r.ession. 

THE COURT: How rnny bave counsel, do you KnowS 

HE. COFFEY: Yen, I know approxiir.ately, your 
Honor. I uould cay two-thirds bave counsel. 

THE COURT: Two-thirds of thè 30; is that it? 

KR. COFFEY: Two-thirds of 33, I will Gay, 
have counrel. 

THE COURT: Well, will counsel of those two- 
thirds — are they willing to file appearances, so they 
will expedite Mr. Coffey's petition? 

KR. MURRAY: Yes, your Honor. 

KR. IAEALA: I so represent. 

KR. PAZZA I.'O: Yec. 

KR. FLYI.TJ: If thic is a civil case, your 
H-nor -- I’m not Joking -- I underotand it is a civil 
contempt proceeding that Mr. Coffey is goins to Deck. 

If he wunts rie to file an appearance in a criminal case, 

I an at a ‘‘oso as to who I filo it with. If it io a 
civil case, I orrce. 

TUE COURT: It is a civil conterr.pt procccding. 
It le onc of thorc ubere you hold thè koyr. to thè 
Jnllhoure. 

KR, FLYini: I don’t hold thè keys, your Honor. 
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THE COURT: Now, as to those othcrs who don't 
hove councel, how do you propose to cerve them, counnelor 
Say thè ten of those, roughly; is that right? 

MR. COFFE?: Yes. We have their addresses, 
your Konor, and v;e will corvè them with a petitlon 


personally. 


THE COURT: You have thè addresses of all of 


them? 


MR. COFFEY: Yes. 

THE COURT: Thoce personB who are nerved 
personally by thè Government attorney should, on thè date 
of thè oummons to which lt is retumed, should be here 
with their attorneyn, their own attorneyo. And if you 
don't have an attorney, and can't afford one — that is 
an importnnt question, and can't afford one — then thè 
Court will then appoint thè Public Defonder to reprcsent 


But, if you have funds with which to retain 
on attorney, of course you should come with your own 


couusel. 


Ic that clcar? 


Now, thè Public Defender'o office, of course, 
is on thè necond floor here, r.ear thè elevator. I'm 
cure you won't have any trouble inquiring from anyonc, 
if you necd councel. 
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councel. 


But, it io only for thone v/ho can't afford 


Io thore any quc.otion by those v/ho are not 


preocntly reprcecnted? 

Very well. 

MR. COTTliY: Your Honor, I think it chould bo 
otatcd in open court that if it io poocible for any of 
theee individuale to aecure counoel prior to thè petitlon 
being served, it benefits that individuai. It means that 
he or ohe has representatlon at thè earliest posaible 


time. 


THE COURT: That is true. I ani going to ask 


thè Clork, when io thè next open date, Mr. Clerk, that 
ve can ret thiG dov;n for? 

THE CLEhK: You have a trial uoir.mencing or» thè 
23rd, your Honor. The 29th io an open date. You have no 
calendar at that tir.e. 

THE COURT: Io that agrecable, thè 29th? 

MR. CORI-T.Y: That io a Monday, your Honor? 

THE COURT: Monday, thè 29'ch at tv/o o'clock. 

MR. FLYR'H: The 29th of thin nonth, your Honor' 

MR. MOYUIKAH: Your Honor, I am Attorney 
Moynlhan. Just a point of clariflcation, I wao wonderin-r 
dld your Ilonor'n dlrrction to Mr. Col'fey, to provide 
counoel with thè j'etitionc in queotion, include thè 


a»! 


A-5 7 


i 









37 


2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


direction to accorapany that petition, or include wlthin 
that petition, thè transcript which he expectB to request 
thè defendantr. to read, or thè contenta of that transcript 
Ab I understood lt, thè Court made that 
direction. I vant to irake aure that I or Kr. Coffey 
underctand it correctly. 


? 


THE COURT: I would think in the petition, 
v.’hen Hr. X ls before the grand jury, that part where he 
was requested to do comethlng, and he caid "Ho, on the 
advice of counsel I decline to carry out your requect", 

I think that should be included in his petition. 

MR. MOYHIHAN: I waa Bpeclfically inquirlng, 
your Ilonor, aa to the contenta of the transcript that is 
going to be providcd to the witness before the grand Jury 
at Bome later date, and that witnesn ls asked to read 
from; vi ili the contente of this document be required in 
the petition? 


THE COURT: I would ouggest that that be 
included in tho petition. 


MR. MOYHIIIAN: Yes, your Honor. 

THE COURT: It should be spelled out 
r.pcclficully what is expected. And then therc can be 
no ccncern, if it gocn before an Appellate Review Court, 
and they will know speclflcally what hao becn requeoted, 
and what has been revlcv;ed. 
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Ib there onything further, gentleir.en? 
MR. MURRAY: Thank you, your Honor. 

THE COURT: Adjourn court, Mr. Balliff. 
(Whereupon thè hearing was concluded.) 
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